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The use of federal troops in the Portland Oregon protests has a racial element. The motive to disperse the 
protests could be the disempowerment of those protesting racial injustice cloaked in an innocuous motive like 
assisting local police in ensuring the safety of civilians and protecting property. The implications for equality, 
respect, and justice in the US are dire: if federal troops can suppress racial protests in moments of nonviolent 
protesting, the racist undertones normalize the disparity in other areas like healthcare and access to education 
and high paying jobs where black people do not experience a level playing field.  
 





In Portland, Oregon, federal troops detained protesters placing several into unmarked cars.1 The authority to 
use federal trained military, in this case Homeland Security agents,2 to enforce laws against citizens likely 
violates the Posse Comitatus Act3 meant to prevent the use of the military in law enforcement. Under the 
Insurrection Act,4 the federal authority to use the military is extended in certain cases but none applies 
unequivocally to the Oregon fact pattern.  
The Oregon protests are racial protests. Protesters want change that embodies the Black Lives Matter 
movement, equality, and justice. Police brutality was the impetus for the protests in the wake of the death of 
George Floyd. The presence of both the police and federal troops escalates the need to protest by those who 
feel law enforcement is the agitator creating a circular continuous pattern of protest. The use of federal troops 
in this case has a racial element. The motive to disperse the protests could be the disempowerment of those 
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protesting racial injustice cloaked in an innocuous motive like assisting local police in ensuring the safety of 
civilians and protecting property. The implications for equality, respect, and justice in the US are dire: if federal 
troops can suppress racial protests in moments of nonviolent protesting, the racist undertones normalize the 
disparity in other areas like healthcare and access to education and high paying jobs where black people do 
not experience a level playing field.  
In COVID-19, the president requested that the states skip the CDC and report their data directly to HHS; the 
EPA is compromising air standards during a pandemic that affects lung capacity; the budget cuts at the NOAA 
limit the ability to research climate change. The seemingly evenhanded actions have racially disparate 
affects—HHS will release the data as it sees fit, not according to CDC guidelines; air quality affects those in 
poorer neighborhoods; climate change and adverse weather events hurt those who are more vulnerable, live 
in lower quality dwellings, are less insured, or are homeless. In Portland, the use of the military is part of the 
pattern. The pattern affects the disenfranchised. Even if the actions on their face are neutral, their impact on 
race can be unconstitutional.5 
ANALYSIS  
I. Application of the Posse Comitatus Act and the Insurrection Act 
The Posse Comitatus Act prevents the military from using its force in executing domestic laws.6 In Oregon, the 
federal “help” is anti-constitutional: the purpose of the use of military is to disband legal protests, something 
the state and city do not want to use federal troops to achieve. The federal forces suppress people from 
exercising their rights to assembly and free speech. The mayor of Portland and the governor of Oregon 
explicitly stated that they do not want the federal troops present.7 Federal military stepping in to perform 
local police responsibilities against the will of the mayor is feeding racial tensions.  
The principals behind the Posse Comitatus Act are both anti-militarism and the prevention of abuse of power. 
The military is not an instrument of civilian law enforcement because there is a moral foundation met by 
ensuring personal freedom and state autonomy. The act is a moral check on presidential use of the powerful 
military. The Insurrection Act provides exceptions to be used in dire circumstances: when states or localities 
request help (for example, in riots in LA after police brutality against Rodney King);8 absent a request, the case 
of “necessity” due to an “unlawful” assemblage or rebellion, or when the actions interfere with federal or 
state law and the government has issued a proclamation to disperse which has been ignored.9 Past examples 
include Civil Rights era uses to enforce desegregation that was ordered by federal courts: Eisenhower in Little 
Rock, Arkansas 1957; and Kennedy in Mississippi in 1962.10 In the case of desegregation, the Insurrection Act 
was invoked because those exercising legal rights were met with people unlawfully standing in the way. The 
act allowed those presidents to protect the marginalized. The role of the military under the Insurrection Act is 
to support local law enforcement – the federal government should not direct the actions. 
In Oregon, the protesters who have been arrested were exercising protected First Amendment rights. The use 
of the Insurrection Act, while arguably to promote public safety and the protection of federal property, could 
have the effect of quieting protesters based on their message rather than behavior. The Los Angeles riots in 
1992 included numerous deaths, the burning down of buildings, and significant violence. The danger was clear 
and the destruction was significant. The relationship between people and police has changed. Some argue to 
allow federal troops to intervene would interfere with the relationship between the community and the police, 
using a heavy hand of government to quiet the marginalized.11 While cities in the US have experienced looting, 
whether “looting justifies[y] shooting”12 is settled law. Federal troops must obey “standing rules for the use of 
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force.”13 Had police followed appropriate local use of force guidelines, the very thing being protested would 
not have occurred.  
Nonetheless, the argument that troops can help, especially when cloaked as law and order style assistance 
considering looting in some cities, parallels the norms of many who value law and order. Those envisioning 
fairness as a system of punishment for crime rather than fairness as a level playing field for all may support 
the president’s decision to invoke the Insurrection Act. While it is a stretch to apply the act to the Oregon fact 
pattern because the help was not requested by the state, the ethics behind the decision reflect public safety 
despite indifference toward quieting the peaceful demonstrations. The police force in Portland is not 
necessarily against the federal presence and appears to be joining forces with them in some circumstances.14 
The federal government argues that the troops are there to diffuse the situation. Weeks ago, the local police 
used tear gas, stun grenades, and acoustic weapons. Now, federal troops use similar instruments. The mayor 
and the citizen organization that oversees the Portland police moved to control police behavior and to ban 
tear gas.15 The bigger issue is the racism, not the protests. The federal government insists they are there to 
protect Portland from “violent anarchists.”16 The government asserts that rather than peaceful protesters, 
they are detaining those who target federal buildings. The portrayal of protesters as anarchists is unsettling – 
it could lead people to believe those wanting justice and equality are anti-American when really the values 
they are protecting by protesting are long held core American principles. 
Wyden and Merkley, the two Oregon senators, introduced an amendment to the National Defense 
Authorization Act called the Preventing Authoritarian Policing Tactics on America’s Streets Act.17 The bill would 
require visible identification on federal troops, disclosure of how many troops would be sent and why, and 
would limit their authority to participate in crowd control not requested by the state or locality but would still 
allow the federal government to protect federal property. The amendment addresses prevention of 
authoritarian tactics and ensures people’s constitutional rights are not violated by federal orders.  
II. Relationship to Racism 
A racial motive to invoke the Insurrection Act and use it against protesters is a flagrant abuse of power. Using 
military force in this manner furthers racial tension—why these protests? Why now? Since 2014, racial 
protests over the New York City death of Eric Garner, the Ferguson, Missouri death of Michael Brown, the 
Baltimore, Maryland death of Freddy Gray, and the Minnesota deaths of Philando Castile and George Floyd all 
took place in the city of the police brutality as well as in other cities around the country.18 The protests 
following the killing of George Floyd by a police officer represent a steady progression of increasing awareness 
of police brutality against black people. If the federal government steps in now to quash the voice of the 
people, it would cement a federal government relationship pitted against those fighting for racial justice.  
With all actions, there is an opportunity cost—a different action was foregone to allow the funding for the 
action taken. In COVID-19, black Americans die at a disproportionate rate. To help states manage COVID-19, 
the federal government could use its power to manufacture PPE, develop a vaccine or better treatments, and 
support states’ efforts to supply the best care to the most people. Tax revenue is being diverted to suppress 
people’s rights with a backdrop of racial unrest.  
When viewed in the context of federal government power, of deaths of black people from COVID-19, and from 
a historical perspective of ascriptive Americanism, a theory that the liberal calculus that fed American 
development and moral backdrop operated alongside racist policies, 19  the use of federal troops is a 
continuation of racist traditions. The thing in need of repair is the relationship between black Americans and 
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the police. The federal government should be taking stronger action against police brutality rather than 
stepping in where local leaders sense federal troops escalate the tension. The small issue of potential looting 
should not cloud the large issue of racism. 
CONCLUSION 
Legal means to prevent the abuse of power should complement ethical concerns driving how the US addresses 
racism. If a Posse Comitatus Act exception is made when the state does not want federal help, the protests 
fall within First Amendment rights rather than unlawful rebellions or assemblages, and there is not an urgent 
or immediate danger accompanied by notice and a proclamation to disperse, racism begins to emerge as not 
only a result of but as a precursor to the federal deployment. In a country with ethics and laws that require 
equality and justice, the federal action underpins more than a military overreach. Like federal decisions in 
healthcare, mass incarceration, public education, and the environment, placing federal troops in Portland is a 
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